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*Martin concedes the evidence is not excludable under Fed. R.
Civ. P. 404(b).

- 2 -

PER CURIAM:

Timothy Wayne Martin appeals his jury conviction and

resulting fifty-seven month sentence for possession of a firearm as

a convicted felon, in violation of 18 U.S.C. § 922(g)(1), 924(a)(2)

(2000).  He contends that the district court erred by failing to

exclude evidence under Rule 403 of the theft and possession of a

pistol, which was not charged in the indictment, and by admitting

evidence that he stated he would have stolen two additional

firearms had he known about them.*  We affirm Martin’s conviction

and sentence.

This court reviews a district court’s admission of

evidence for an abuse of discretion.  See United States v. Stitt,

250 F.3d 878, 888 (4th Cir. 2001).  Rule 403 provides: 

Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative
evidence. 

Under Rule 403, “[p]rejudice . . . refers to evidence

that has an ‘undue tendency to suggest decision on an improper

basis, commonly, though not necessarily, an emotional one.’”

United States v. Queen, 132 F.3d 991, 994 (4th Cir. 1997) (quoting

Fed. R. Evid. 403 advisory committee’s note); see United States v.

Van Metre, 150 F.3d 339, 351 (4th Cir. 1998) (interpreting Rule 403
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to require exclusion of evidence only in those instances where the

trial judge believes “‘that there is a genuine risk that the

emotions of the jury will be excited to irrational behavior, and

that this risk is disproportionate to the probative value of the

offered evidence’”) (quoting United States v. Powers, 59 F.3d 1460,

1467 (4th Cir. 1995)).

After thoroughly reviewing the record, we conclude the

theft of the pistol was inextricably intertwined with the theft of

the shotgun.  United States v. Kennedy, 32 F.3d 876, 886 (4th Cir.

1994) (evidence was necessary to complete the story of the crime).

Moreover, Martin’s statements concerning the guns are evidence

that he possessed the shotgun.  We further conclude the admitted

evidence was not unfairly prejudicial.  We find the district court

did not abuse its discretion, and note that in light of the

overwhelming evidence of Martin’s guilt, any error in the admission

of the evidence was harmless.  See United States v. Ince, 21 F.3d

576 (4th Cir. 1994); United States v. Grooms, 2 F.3d 85, 89 (4th

Cir. 1993). 

Accordingly, we affirm Martin’s conviction and sentence.

We dispense with oral argument because the facts and legal

contentions are adequately presented in the materials before the

court and argument would not aid the decisional process.

AFFIRMED


